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AN ACT to create 299.83 and 299.85 of the statutesating to: environmental compliance audits, environmental
managemergystemsproviding incentives for improving environmental performance, providing immunity from
civil penalties for certain violations of environmental requirements, atesstain information, granting rule—
makingauthority and providing a penalty

The people of the state of Wisconsin, represented in facility or activity on air water land, natural resources,
senate and assembly, do enact asfollows: andhuman health.
(d) “Environmental requirement” means a require

SecTion 1. 299.83 of the statutes éseated to read: ~ Mentin chs. 29 to 31, 160, or 280 to 299, a rule premul
299.83 Environmental Results Program. (1) Der gatedunder one of thosehapters, or a permit, license,
INITIONS. In this section: otherapproval, or order issued by the department under

(a) “Covered facility or activity” means a facility or ~ one of those chapters.
activity that is included, or intended to be included, inthe ~ (dg) “Functionally equivalent environmental nman
program. agemensystem” means an environmental management
(b) “Environmental management system” means an Systemthat includes all of the following elemerasd
organizedset of procedures to evaluate environmental any other elements that the department determines are
performanceand to achieveneasurable or noticeable essentialelements of International @anization for
improvements in that environmental performance Standardizatiostandard 14001:
throughplanning and changes in operations. 1. Adoption of an environmental policy that includes
(bm) “Environmental management system audit” @ commitment to compliance with environmental
meansa review of an environmental management-sys requirements, pollution prevention, and continual
tem, thatis conducted in accordance with standards andimprovemenin environmental performance.
guidelinesissued by the International gamization for 2. An analysis of the environmental aspects and
Standardizatiomnd the results of which are documented impactsof an entitys activities.
andare communicated to employees of the entity whose 3. Plans and procedures to achieve compliance with

environmentamanagement system is reviewed. environmentakequirements and to maintain that com
(c) “Environmental performance,” unlestherwise pliance.
qualified, means the &fcts, whether regulated under 4. ldentification of all environmental requirements

chs.29 to 31, 160, and 280 to 299umregulated, of a  applicableto the entity

* Section 9911, WisconsIN STaTuTES 2001-02 : BEctive date of acts. “Every act and every portion of an act enacted by the legislatu
the governotrs partial veto which does not expressly prescribe the time when it tatssbill take ééct on the day after its date of publicati
asdesignated” by the secretary of state [the date of publication may not be more than 10 working days after the date of enactment].
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5. A process for setting environmental objectives and 4. Helping other entities to comply with environmen
developingappropriate action plans to meet the objec tal requirements or to accomplish tlesults described in
tives. subd.1. or 2.

6. Establishment of a structure for operational-con 5. Omanizing uncoordinated entities that produce
trol and responsibility for environmental performance. environmentalharm into a program that reduces that

7. An employee training program to develop aware harm.
nessof and competence to manage environmental issues. 6. Reducing waste or the useppoduction of hazard

8. A plan for taking actions to prevent environmental ous substances thedesign, production, deliveryse, or
problemsand for taking emgency response and corec  reuseof goods or services.
tive actions when environmental problems occur 7. Conserving engy or nonrenewablenatural

9. A communication plan for collaboration with resources.
employeesthe public, and the department on the design 8. Reducing the use of renewable natural resources
of projects and activities to achieve continuous improve throughincreased dtiency.

mentin environmental performance. 9. Adopting methods that reduce ithepletion of, or

10. Procedures forontrol of documents and for long—-termdamage to, renewable natural resources.
keepingrecords related to environmental performance. (h) “Violation” means a violation of an environmen

11. Environmental management system audits. tal requirement.

12. A plan for continually improving environmental (1m) ADMINISTRATION OFPROGRAM. In administering
performanceand provision for senior management theprogramthe department shall attempt to do all of the
review of the plan. following:

(dr) “Outside environmental auditor” means an audi (a) Promote, reward, and sustain superior environ

tor who is functionally or administratively independent mentalperformance by participants.

of the facility or activity being audited, but who may be (b) Promote environmental performance that velun
employedby the entitythat owns the facility being tarily exceeds legal requirements relaetiealth, safety
auditedor that owns the unit that conducts the activity and the environment and that results in continuous

beingaudited. improvemenin this states environment, economgnd
(e) “Participation contract” means a contract entered quality of life.
into by the department and a participantier 1l of the (c) Provide clear incentives for participation that will

program, and thahay with the approval of the depart  resultin real benefits to participants.

ment,besigned by other interested parties, that specifies  (d) Promote attention to unregulated environmental
the participants commitmento superior environmental  problemsandprovide opportunities for conservation of
performanceand the incentives to be provided to the par resourcesgnd environmental restoration by entities that

ticipant. are subject to environmental requirements amtities
() “Program”means the Environmental Results-Pro thatare not subject to environmental requirements.
gramunder this section. (e) Make the program compatible with federal-pro

(g) “Superior environmental performance” means gramsthat create incentives for achieviagvironmental
environmentaperformance that results in measurable or performancehat exceeds legal requirements.
discernibleimprovement in the quality of the awater (f) Increase levels of trust, communication, and
land, or natural resources, or in the protection of the-envi accountabilityamong regulatonagencies, entities that
ronment,beyond that which is achieved under environ aresubject to environmental requirements, and the pub
mentalrequirements and that may be achieved in wayslic.
thatinclude all of the following: (g) Reduce the time and money spent by regulatory

1. Limiting the dischages or emissions of pollutants agenciesand entities that are subject to environmental
from, or in some other way minimizing theegative requirement®n tasks that do nbenefit the environment
effectson air water land, natural resources, or human by focusing on more &€ient performance of necessary
healthof, a facility that is owned or operated by an entity tasksand eliminating unnecessary tasks.

or an activity that is performed by the entityan extent (h) Report information concerningnvironmental

thatis greater than is required by applicable environmen performancend dataoncerning ambient environmen

tal requirements. tal quality to the public in a mannéhat is accurate,
2. Minimizing the negative &fcts on airwater land, timely, credible, relevant, and useable to interegied

naturalresources, or human health of the raw materials sons.
usedby an entity or of the products or services produced (i) Provide for the measurement of environmental
or provided by the entity to aextent that is greater than performancen terms of accomplishing goals and require
is required by applicable environmental requirements. thereporting of the results.

3. Voluntarily engaging irrestoring or preserving () Implement an evaluation system that provides
naturalresources. flexibility and afords some protection for experimenta
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to achieve superior environmental performance.
(k) Remove disincentives to achieving supeeiovi
ronmentalperformance.

_3_

tion by participants that use innovative techniques to try
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(d) Environmental management system. To beeligi-
ble to participate in tier | of the program, applicant
shalldo all of the following:

1. Demonstrate that it hasmplemented, or commit

(L) Provide for sustained business success as well agtself to implementing within one year of application, an

areduction in environmental pollution.
(m) Promote the transfer of technological and practi

calinnovations that improve environmental performance

in an eficient, efective, or safe manner

(n) Lower the administrative costs associatetth
environmentatequirements and with achieving superior
environmentaperformance.

(3) EiciBILITY FORTIERI. () General. An applicant
is eligible fortier | of the program if the applicant satisfies
therequirements in pars. (b) to (d). If an applicant-con
sists of a group of entities, each requirement in gh)s.
to (d) applies to each entity in tijeoup. An applicant for
tier | of the program shall identify tHacilities or activi
tiesthat it intends to include in the program.

(b) Enforcement record. To be eligible to participate

environmentalmanagement system, for each covered
facility or activity that is all of the following:

a. In compliance with the standards @vironmen
tal management systems issued by the International
Organizationfor Standardization or determined by the
departmento be afunctionally equivalent environmen
tal management system.

b. Determined by the departmentdi® appropriate to
thenature, scale, and environmental impacts of the-appli
cants operations related to each covered facility or activ
ity.

2. Include, in the environmental management system
undersubd. 1., objectives in at least 2 of the following
areas:

a. Improving the environmental performance of the

in tier | of the program, an applicant shall demonstrate all applicant, withrespect to each covered facility or activ

of the following:
1. That, within 60 months before the date of applica
tion, no judgment of conviction wamntered against the

ity, in aspects of environmental performance thatege
ulatedunder chs. 29 to 31, 160, and 280 to 299.
b. Improvingthe environmental performance of the

applicantany managing operator of the applicant, or any applicantwith respect to each covered facility or activ

personwith a 25% or more ownership interest in the
applicantfor a criminal violationinvolving a covered
facility or activity that resulted in substantial harm to

ity, in aspects of environmental performance that are not
regulatedunder chs. 29 to 31, 160, and 280 to 299.
c. \oluntarily restoring, enhancing, or preserving

public health or the environment or that presented an naturalresources.

imminentthreat to public health or the environment.

2. That, within 36 months before the date of applica
tion, no civil judgment was enteredjainst the applicant,
any managing operator of the applicant, or g@yson
with a 25% or more ownership interéstthe applicant
for a violation involving a covered facility or activity that
resultedin substantial harm to public health or the envi
ronment.

3. That, within 24 months before the date of applica
tion, the department of justice hast filed a suit to
enforcean environmental requirement, and the depart
ment of naturalresources has not issued a citation to
enforce an environmental requiremerttecause of a
violation involving a covered facility or activity

(c) Environmental performance. To be eligible to
participaten tier | of the program, an applicant shall sub
mit an application that describes all of the following:

1. The applican$ past environmental performance
with respect to each covered facility or activity

2. The applicans current environmentgberfor
mancewith respect to each covered facility or activity

3. Theapplicants plans for activities that enhance the
environmentsuch as improving the applica¥nvirorr
mentalperformance with respect to each covered facility
or activity.

3. Explain to the department the rationale for the
choices of objectives under subd. 2. alescribeany
consultationswith residents of the areas in which each
coveredfacility or activity is located or performed and
with other interested persom®ncerning those objec
tives.

4. Conduct, or commit itself to conducting, annual
environmentalmanagement system audits, with every
3rd environmental management system apédiformed
by an outside environmental auditor approved by the
department,and commititself to submitting to the
departmentin annual report on the environmental man
agementsystem audit that is in compliance with sub.
(6m) (a).

5. Commit itself to submitting to the department an
annualreport on progress toward meeting the objectives
undersubd. 2.

(4) ProcessForRTIER I. (@) Upon receipt of an
applicationfor participationin tier | of the program, the
departmenshall providepublic notice about the applica
tion in the area in which each covered facility or activity
is located or performed.

(b) After providing publicnotice under pafa) about
anapplication, the department may hold a public infor
mationalmeeting on the application.
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(c) The department shall approve or deny an applica
tion within 60 days after providing notiaender par(a)
or, if the department holds a publiformationalmeet
ing under par(b), within 60 days after that meeting. The
departmeninay limit the number gparticipants in tier
| of the program, or limit the extent of participation by a
particular applicant, based on the departmerdeter
minationthat the limitation is inthe best interest of the
program.

(d) Notwithstanding s. 227.42 (1) dacision by the
departmentinder par(c) to approve or deny an apphica
tion is not subject to review under ch. 227.

(4m) INCENTIVESFORTIERI. (&) The department shall
issue a numbered certificate of recognitioeach partic
ipantin tier | of the program.

(b) The departmerghall identify each participant in
tier | of the progranon an Internet site maintained by the
department.

(c) The department shall annuafiyovide notice of
the participationof each participant in tier | of the pro
gramto newspapers the area in which each covered
facility or activity is located.

(d) A participant in tier | of the program may use an
EnvironmentalResults Program logeelected by the
departmenbn written materials produced by the pattici
pant.

(e) The department shaksign an employee of the
departmentwho is acceptable to the participant, to serve
asthe contact with the department for a participant in tier
| of the program for communications concerning patrtici
pationin the program, for any approvals that the partici
pantis required to obtain, and for technical assistance.

() After a participant in tier | of the program imple
mentsan environmental management system that-com
plies with sub. (3) (d) 1., thdepartment shall conduct
anyinspections of the participaattovered facilities or
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applicantfor a criminal violationinvolving a covered
facility or activity that resulted in substantial harm to
public health or the environment or that presented an
imminentthreat to public health or the environment.

2. That, within 60 months before the date of applica
tion, no civil judgment was enteredjainst the applicant,
any managing operator of the applicant, or g@yson
with a 25% or more ownership interéstthe applicant
for a violation involving a covered facility or activity that
resultedin substantial harm to public health or the envi
ronment.

3. That, within 24 months before the date of applica
tion, the department of justice hast filed a suit to
enforcean environmental requirement, and the depart
ment of naturalresources has not issued a citation to
enforce an environmental requirementtecause of a
violationinvolving a covered facility or activity

(c) Environmental management system. To be eligi
ble to participate in tier Il of the program, an applicant
shalldo all of the following:

1. Demonstrate that it has implemented an environ
mentalmanagement system, for eaadvered facility or
activity, that is all of the following:

a. In compliance with the standards @&wironmen
tal management systems issued by the International
Organizationfor Standardization or determined by the
departmento be afunctionally equivalent environmen
tal management system.

b. Determined by the departmentie appropriate to
thenature, scale, and environmental impacts of the-appli
cant’'s operations related to to each covered facility or
activity.

2. Commit itself to having an outside environmental
auditorapproved by the departmerdnduct an annual
environmentamanagement system audit and to submit
ting to the department an annual repmmtthe environ

activitiesthat are required under chs. 29 to 31, 160, and mentalmanagement system audit that is in compliance

280to 299at the lowest frequency permitted under those
chapters,except that the department may conduct an
inspectiorwhenever it has reason to believe that a partic
ipant is out of compliance with a requirement in an

approvalor with an environmental requirement.

(5) BEucBILITY FORTIERIL. () General. An applicant
is eligible for tier Il of the program if the applicasutis
fies the requirements in par) to (d). If an applicant
consistf a group of entities, each requirement in pars.
(b) to (d) applies to each entitytine group. An applicant
for tier 1l of the program shall identify the facilities or
activitiesthat it intends to include in the program.

(b) Enforcement record. To be eligible to participate
in tier Il of the program, an applicant shall demonstrate
all of the following:

1. That, within 120 months before the date of applica
tion, no judgment of conviction wamntered against the
applicant,any managing operator of the applicant, or any
personwith a 25% or more ownership interest in the

with sub. (6m) (a).

3. Commit itself to annually conducting, or having
anotherperson conduct, an audit of compliance with
environmentalrequirementghat are applicable to the
coveredfacilities and activities and to reportirthe
resultsof the audit to the department in compliaagth
sub.(6m) (a).

(d) Superior environmental performance. To be el
gible to participate in tier Il of the program, an applicant
shall demonstrate a record of superior environmental
performanceandshall describe the measures that it pro
posedo take to maintain and improve its superior envi
ronmental performance.

(6) PROCESFORTIERII. (@) Letter of intent. To apply
for participation in tier Il of the program, an entity shall
submita letter of intento the department. In addition to
providinginformation necessary to show that #ppli
cantsatisfies the requirements in sub. (5), dpelicant
shalldo all of the following in the letter of intent:
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1. Describe the involvement of interested persons in posedparticipation contract in the aréa which each

developingthe proposal for maintaining aivdproving
the applicants superior environmental performance,
identify the interested persons, ashekcribe the interests
thatthose person have in theplicants participation in
the program.

2. Outline the provisions that it proposes to include
in the participation contract.

3. Explain how the measures that the applipant
poses tdaketo maintain and improve its superior envi
ronmentalperformance are proportional to the incentives
that it proposes to receive under the participation- con
tract.

(b) Limitation. The department may limit the number
of letters of intent that it processes basedthe stdf
resourceswailable.

(c) Notice. If the department decides to process-a let
ter of intent, within 90 day®f receiving the letter of
intentthe department shall provide public notice about
theletter of intent in the area in which each covered-facil
ity or activity is located or performed.

(d) Public meeting. After providing publicnotice

coveredfacility or activity is located or performed.

(i) Meeting on proposed contract. After providing
public notice under parh) about a proposed participa
tion contractthe department may hold a public informa
tional meeting on the proposed participation contract.

(j) Participation contract. Within 30 days aftepro-
viding noticeunder par(h) or, if the department holds a
public informational meeting under p&fi), within 30
days after that meeting, the department stdgkide
whetherto enter into a participation contract wism
applicantunless the applicant and the department agree
to an extension beyond 30 days. In a participation con
tract, the department shall require that the participant
maintain the environmental management system
describedn sub. (5) (c) 1. and abide by the commitments
in sub. (5) (cR. and 3. The department may not reduce
thefrequency of required inspections or monitoring as an
incentivein a participation contract if the audit under sub.
(5) (c) 3. is conducted by a person other thanwaside
environmentabuditor The department shall ensure that
theincentives providednder a participation contract are

underpar (c) about a letter of intent, the department may proportionalto the environmental benefitsat will be

hold a public informational meeting othe letter of
intent.

(e) Request to participate. Within 30 days after the
public notice under par(c), interested persons may
requesthe department to grant them authorization te par
ticipatein the negotiations under p#f). A persorwho

providedby the participant under the participation €on
tract. The department shall include in a participation-con
tractremedies that apply if party fails to comply with
the participation contract. The term of a participation
contractmay not be lesthan 3 years or more than 10
yearswith opportunityfor renewal for additional terms

makesa request under this paragraph shall describe theof the same length as the origitatm upon agreement

person’sinterests in the issues raised by the letter

of the parties. The term of a participation contract may

intent. The department shall determine whether a personnot exceed 5 years if the participation contract incorpo
who makes a request under this paragraph may partici rates,modifies, or otherwise fcts the terms arondi

patein the negotiations under p#f) based on whether
the person has demonstrated f&i€nt interest in the
issuegaised by the letter of intent to warrant that partici
pation.

(f) Negotiations. If the department determines that
an applicant satisfies the requirementssirb. (5), the
departmenmmay begin negotiations concerning a pattici
pationcontract with theapplicant and with any persons
to whom thedepartment granted permission under par

tions of a permit issued under s. 283.31, 283.883,
285.62,unless federal and state law authorize a longer
termfor the permit.

(k) Review of decision. Notwithstanding s. 227.42,
thereis no right to an administrative hearing on the
department'decision to enter into a participation eon
tractunder par(j), but the decision is subjectjindicial
review.

(6m) COMPLIANCE REPORTSAND DEFERRED CIVIL

(e). The department may begin the negotiations no ENFORCEMENT. (&) Compliance reports. If an audit under

soonerthan 30 days after providing public notice under
par.(c) about the applicastletter of intent.

(g) Termination of negotiations. The department
may terminate negotiations with an applicaoncerning
a participation contract. Notwithstanding s. 227(49,

sub.(3) (d) 4. or (5) (c) 2. or 3. reveals any violations, the
participantshall includeall of the following in the report
of the results of the audit:

1. A description of all of the violations.

2. Adescriptionof the actions taken or proposed to

a decision to terminate negotiations is not subject to betaken to correct the violations identified in subd. 1.

review under ch. 227. The department shall conclude

negotiationswithin 12 months of beginning negotiations

3. A commitment to correct the violations identified
in subd. 1. within 90 days of submitting the report or

unlessthe applicant and the department agree to an-extenaccordingto a compliance schedule approved thg

sion.

(h) Notice of proposed contract. If negotiations
underpatr () result in a proposed participation contract,
thedepartment shall provide public notice about the pro

department.

4. If the participant proposes to take more than 90
daysafter submitting the report torrect the violations
identified in subd. 1., a proposed compliance schedule
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thatcontains the shortest reasonable periods for cerrect maynot bring a civil actiorio collect forfeitures for the
ing theviolations, a statement that justifies the proposed violations.

complianceschedule, a description of measures that the  b. This state may not begin a civil action to collect
participantwill take to minimize the éécts of the viola forfeituresfor violations covered by a compliance sched
tionsduring the period of theompliance schedule, and ule that is approved undpar (b) during the period of the
proposedstipulated penalties to be imposed if the partici complianceschedule if the participant is in compliance
pantfails to complywith the proposed compliance sched with the compliance schedule. If the participant fadls

ule. complywith the compliance schedule and therestiper
5. A description of the measurtigat the participant  lated penalties, the departmemycollect any stipulated
hastaken or will take to prevent future violations. penaltiesor may terminate participation in the program.

(b) Compliance schedules. 1. If the department If the participant fails to complwith the compliance
receivesa report under pa¢a) that contains a proposed scheduleand there are no stipulated penalties, the depart
complianceschedule under pafa) 4., thedepartment = mentmay terminate participation in the program. After
shall review the proposed compliance schedule. The the department terminates participation in the program,
departmentmay approve the compliance schedule as this state may begin a civil action to collect forfeitures for
submittedor propose a dérent compliance schedule. If theviolations.
the participantioes not agree to implement a compliance c. If the department approves a compliasckedule
scheduleproposed by the department, tthepartment  underpar. (b) andthe participant corrects the violations
shall schedule a meetingith the participant to attempt  accordingto the compliance schedule, this state may not
to reachan agreement on a compliance schedule. If thebringa civil action to collect forfeitures for the violations.
departmenand the participant do not reach an agreement 2. Notwithstanding subd. 1., this state mayaay
ona compliance schedule, the department shall terminatetime begin a civil action to colleet forfeiture for a viola
the participation of the participant in the program. If the tion if any of the following apply:
partiesagree to a compliance schedule, the participant  a. Theviolation presents an imminent threat to public
shallincorporate the compliance schedule intceits healthor the environment or may cause serious harm to
ronmentaimanagement system. public health or the environment.

2. The department may not approve a compliance  b. The department discovers the violation before sub
schedulehat extends longer than 12 months beyond the missionof a report that meets the requirement of (@gr
dateof approval of theompliance schedule. The depart (7) SUSPENSIONORTERMINATION OF PARTICIPATION. (@)
mentshall consider the following factors dietermining The department may suspend or terminate the participa
whetherto approve a compliance schedule: tion of a participant in the program at the request of the

a. The environmental and public health conse participant.
guence®f the violations. (b) The department magrminate the participation

b. The time needed to implement a change in raw of a participant irthe program if a judgment is entered
materialsor methodof production if that change is an againstheparticipant, any managing operator of the par
availablealternative to other methods of correctiheg ticipant, or any person with a 25% or mooe/nership

violations. interestin the participant foa criminal or civil violation
c. The time needed to purchase any equipment orinvolving a covered facilityor activity that resulted in
suppliesthat are needed to correct the violations. substantiaharm to public health or the environment

(c) Sipulated penalties. If the departmenteceives thatpresented an imminent threat to public health or the
areport under pafa) that contains proposed stipulated environment.
penaltiesunder par(a) 4., the department shall review the (c) The department may suspend the participation of
proposedstipulated penalties. The department may a participantin the program if the department determines
approvethe stipulategbenalties as submitted or propose thatthe participant, angnanaging operator of the pariici
different stipulated penalties. If the participdoesnot pant,or any person with a 25% or more ownership inter
agreeto stipulated penalties proposed by the department,est in the participant committed a criminal or civil viola
thedepartment shall schedule a meeting with the partici tion involving a covered facility or activity that resulted
pantto attempt to reach an agreement on stipulated-penalin substantial harm to public health or the environment or
ties. If no agreement is reached, there arstipulated thatpresented an imminent threat to public health or the
penaltiesfor failure to comply with the compliance environmentand the department refers thatter to the
schedule. department of justice for prosecution.

(d) Deferred civil enforcement. 1. a. If a participant (d) The department may suspend or terminate the
in the program corrects violations that are disclosed in aparticipationof a participant in tier of the program if the
reportthat meets the requirements of.ga) within 90 participantdoes not implement, or fails to maintain, the
daysafter the department receives the report, this stateenvironmentamanagement system described in sub. (3)
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(d) 1., fails toconduct annual audits described in sub. (3) tion, training, experience, and performance that are equal
(d) 4., or fails to submit annual reports described in sub. to the criteria in International @anization for Standard

(3)(d) 5.

(e) The department magfter an opportunity for a
hearing,terminate a participation contract if the depart
mentdetermines that the participant is in substantial non
compliancewith the participation contract.

(f) A person who is not a party to a participation-con
tract,but who believes that participant is in substantial
noncompliancavith aparticipation contract, may ask the
departmento terminate a participation contraohder
par.(e).

(7€) CHARTERS. (@) The department may issue an
environmentatesults charter to association of entities
to assist the entities to participate in tier | or tier Itred
programand to achievesuperior environmental perfor
mance. An association to which charter is issued may
consistof private entities, public entities, or a combina
tion of private and public entities. An association to
which acharter is issued may beganized on any basis
that helps to achievesuperior environmental perfor
mance.

(b) In a charterthe entities in the association shall

izationguidance 1901

(7s) AccessToRECORDS. (a) Except as provided in
par.(c), the department shall make aegord, report, or
otherinformation obtained in the administrationtbfs
sectionavailable to the public.

(c) The department shall keep confidential any part
of a record, report, or other information obtained in the
administratiorof this sectionpther than emission data or
dischargedata, upon receiving an application for cenfi
dentialstatus by any person containing a showing-satis
factoryto the department that the part of a recoedprt,
or other information would, if made public, divulge a
methodor process that is entitled to protection as a trade
secretas defined in s. 134.90 (1) (c), of that person.

(d) If the department refuses to release information
onthe grounds that it is confidential under.gay and a
person challenges that refusal, the department shall
inform theaffected participant of that challenge. Unless
the participant authorizes the department to release the
information, the participant shall pay the reasonable
costsincurred by this state to defend the refusal to release

describehe goals of the association, the responsibilities the information.

of the entities, and the activities that the entities will

(e) Paragraplic) does not prevent the disclosure of

engagen to accomplish their goals. The term of a charter anyinformation to a representative of the departnfient
may not be less than 3 years or more than 10 years, withthe purpose of administering this section or to ditef,

the opportunity for renewal for additional terms of the

employee,or authorized representative of the federal

samelength upon the agreement of the entities and thegovernmenfor the purpose of administering feddeai

department.

Whenthe department provides information that is confi

(c) The department may not issue a charter unless thedential under par (c) to the federal government, the

departmentetermines thahe entities in the association
havethe resources to carry out the char@eforeissuing
a proposed chartethe department shall provide public
notice of the proposed charter in the areashich the
activitiesunder the chartewill be engaged in. After pro

departmenshall also provide a copy of the application
for confidential status.

(8) POWERSAND DUTIES OF THE DEPARTMENT. (@) To
facilitate the process under sub. (6), the department shall
developmodel terms that may be used in participation

viding public notice and before issuing a proposed-char contracts.

ter,the department shdibld a public informational hear
ing on the proposed charter A decision by the
departmento issue a charter is not subject to review
underch. 227.

(b) After consultations with interested persons, the
departmentshall annually establish list identifying
aspectf superior environmental performance that the
departmentvill useto identify which letters of intent it

(d) An association to which a charter has been issuedwill process under sub. (6) in the following year and the

shallreport annually to the departmemt the activities
thathave been engaged in under the charter

(e) The department magfter an opportunity for a
hearingterminate aharter if the department determines

orderin which it will process the letters of intent.

(c) The department may promulgate rules thoe
administrationof theprogram. In the rules, the depart
mentmayspecify incentives, that are consistent with fed

thatthe entities in the chartered association are in sub erallaws andother state laws, that the department may

stantialnoncompliance with the chartehny person who
hasevidence that the entities inchartered association

provideto participants in tier Il of the program.
(d) The department shall encourage small -busi

arenot in compliance with a charter may ask the depart nessesagricultural oganizations, entities that are not

mentto terminate the charter
(7m) ENVIRONMENTAL AUDITORS. The department
may not approve anutside environmental auditor for the

subjectto environmental requirements, loogbvern
ments,and otheentities to form groups to work coopera
tively on projects to achieve superior environmental per

purpose®f sub. (3) (d) 4. or (5) (c) 2. unless the outside formance.

environmental auditor is certified by the Registrar
AccreditationBoard or meets criteria concerning educa

(e) The department shall select a logo for the pro
gram.
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() The department and the department of commercean evaluation of complianceith one or more enviren
shalljointly provide information about participation con  mentalrequirements.
tractsandenvironmental management systems to poten (am) “Environmental performance” means the
tial participants in the program and to otlirerested effectsof a facility on air water land, natural resources,
persons.The departmerghall consult with the depart  andhuman health.
ment of commerce about the administration of the pro (c) “Environmental requirement” means a require
gram. mentin any of the following:

(g) Thedepartment shall collect, process, evaluate, 1. Chapters 29 to 31, 160 or 280299, a rule promul
anddisseminatelata and information about environmen gatedunder one of thosehapters, or a permit, license,
tally beneficial and innovative practices submitted by otherapproval, or order issued by the department under
participantsin the program. The department meon one of those chapters.
ductor direct studies, experiments, or research related to 2. An ordinance or other legally bindingquirement
the program incooperation with participants and other of a local governmental unit enacted under authority
interestegpersons. The department may enter into agree grantedby a state law relating to environmental pretec

mentswith the Robert M. La Follette institute of public
affairsat the University ofVisconsin—Madison to assist
in the promotion, administration, or evaluation of the
program.

(h) Thedepartment shall submit a progress report on

the program to the legislature, in the manner provided in
s.13.172 (2), ndater than the first day of the 36th month
beginningafter the dective date of this paragraph ....

tion.

(d) “Facility” means all buildings, equipment, and
structuredocated on a single parcel on adjacent par
celsthat are owned or operated by the same person.

(e) “Local governmental unit” means a gitgllage,
town, county town sanitary district, or metropolitan sew
eragedistrict.

() “Regulated entity” means a public private

[revisorinserts date], and every 2 years after it submits entity that is subject to environmental requirements.

thefirst report.

(i) The departmenshall implement a process to
obtainadvice from a balanced public group about all of
thefollowing:

1. The implementation and operation of the program,
including the setting of goaland priorities for the pro
gram.

2. Evaluating the costs of applying for the program
andof entering into a participation contract or a charter
andthe administrative costs of participating in the-pro
gram.

3. Assessing whether incentivesovided under a
participationcontract are proportional to the environ
mentalbenefits committed to under a participation-con
tract.

(g) “Violation” means a violation of an environmen
tal requirement.

(2) REQUIREMENTSFOR PARTICIPATION. A regulated
entity qualifies for participation in the Environmental
ImprovemenProgram with respect tofacility owned or
operatecdby the regulated entity if all of the following
apply:

(a) The regulated entity conducts an environmental
complianceaudit of the facility

(b) The regulated entity notifies the department in
writing, no fewerthan 30 days before beginning the envi
ronmentalcompliance audit, of the date on which the
environmentakcompliance audiwill begin, the site or
facility or the operations or practices aite or facility
to be reviewed, and the general scope otth@ronmen

4. Procedures for evaluating the program and the tal compliance audit.

resultsof the program.
5. Changes that should be made in the program.
(9) PenALTY. Any person who intentionally makes a

(c) The environmental compliance audit complies
with sub. (4).
(e) The regulated entity submits a report as required

falsestatement in material submitted under this section undersub. (3).

shallbe fined not less than $10 nor more than $10,000 or

imprisonedfor not more than 6 months or both.

(10) Sunset. The department may not process
approveany application for participation the program
thatit receives after July 1, 2009.

SecTioN 2. 299.85 of the statutes éseated to read:

299.85 Environmental Improvement Program.
(1) DeriniTioNs. In this section:

(a) “Environmental compliance audit” meansys
tematic,documented, and objective reviesonducted
by or on behalf of the owner or operator of a fagilitly
the environmental performance tife facility, including

(f) At the time of submitting a report under sub. (3),
thedepartment of justice has not, within 2 years, fded
suit to enforce an environmentedquirement, and the
departmenbr a localgovernmental unit has not, within
2 years, issued a citation to enforce an environmental
requirementbecause of a violation involving tfecility.

(3) AupIT REPORT. To participate in th&nvironmen
tal Improvement Program with respectadacility, the
regulatedentity that owns or operates the facility shall
submita report to the department within 45 days after the
dateof the final written report of findingsf the environ
mentalcompliance audit of the facilityThe regulated
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entity shall completethe environmental compliance
audit, including the final written report of findings,

within 365 days after providing the notice under sub. (2)

(b). The report submitted to tliepartment shall include
all of the following:

(a) A description of the environmentabmpliance
audit,including who conductethe environmental com
plianceaudit, when it was completed, what activitesl

_9_
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2. Describes the proposed compliance scheaiute
the proposed stipulated penalties.

3. Identifies an employee of the department and an
employeeof the regulated entity who may be contacted
for additional information about the proposed eom
plianceschedule and the proposed stipulated penalties.

4. States that comments concerning the proposed
compliancescheduleand the proposed stipulated penal

operationswere examined, what was revealed by the tiesmay be submitted to the departmduating the com

environmentatompliance audit, anahy other informa

ment period and states the last date of the comment

tion needed by the department to make the report undeperiod.

sub.(9m).

(b) A description ofall violations revealed by the
environmentatompliance audit and of the lengthtiofie
thatthe violations may have continued.

(c) A description of actions taken or proposeteo
taken to correct the violations.

(d) A commitment to correct the violations within 90
days of submitting the report or according to a eom
plianceschedule approved by the department.

(4) ENVIRONMENTAL COMPLIANCEAUDIT. A regulated
entity does not qualiffor participation in the Enviren
mental Improvement Program unless the final written
reportof findings of the environmental compliance audit
is labeled “environmental complian@idit report,” is
dated,and, if the environmental compliance audit identi
fies violations, includes a plan for corrective actioh.
regulatedentity mayuse a form developed by the regu
latedentity, by a consultant, or by the department for the

(e) If the regulated entity proposes to take more than final written report of findings of the environmental com
90 daysto correct the violations, a proposed compliance plianceaudit.

schedulehat contains the shortest reasonable pefards
correctingthe violations, a statement that justifies the
proposedcompliance schedule, and a description of-mea
suresthat the regulated entity will take minimize the
effectsof the violations during the period of ticem
plianceschedule.

(em) If the regulated entity proposes to take more
than90 days to correct the violations, the proposteuir

latedpenalties to be imposed if the regulated entity fails

to comply with the compliance schedule under (&

() A description othe measures that the regulated
entity has taken or will take to prevent future violations
anda timetable for takinthe measures that it has not yet
taken.

(3m) PUBLIC NOTICE; COMMENT PERIOD. (&) The
departmenshall provideat least 30 days for public cem

(6) CompPLIANCE SCHEDULES. (@) If the department
receivesa report under sub. (3) thatntains a proposed
complianceschedule under sub. (3) (e), the department
shall review the proposed compliance schedule. The
departmentmay approve the compliance schedule as
submittedor propose a dirent compliance schedule. If
theregulated entity does not agree to implement acom
plianceschedule proposed by the department, the depart
mentshall schedule a meeting with the regulaatity
to attempt to reach an agreementotompliance sched
ule. If the department and the regulated entityndo
reachan agreement on a compliance schedule, the depart
mentmay issue a compliance schedule. A compliance
schedulaunder this subsection is subject to review under
ch.227.

(b) The department may not approve or issue acom

menton a compliance schedule and stipulated penaltiespliance schedule that extends longer than 12 months
proposedn a report under sub. (3). The department may beyondthe date of approval of the compliance schedule.
not approve oissue a compliance schedule under sub. (6) The department shall consider the following factors in

or approve stipulated penalties under sub. (6m) until afterdeterminingwhether to approva compliance schedule:

theend of the comment period.

(b) Before the startf the public comment period
underpatr (a), the department shall provide public notice
of the proposedompliance schedule and stipulated-pen
altiesthat does all of the following:

1. Identifies the regulated entity that submitted the
reportunder sub. (3) and the facility at which the viola
tion occurred, describebe environmental requirement
that was violated, and indicates whether the violation
related to reporting or another administrative require
mentand whether the violation related ta amter solid
waste,hazardous waste, or anothgpecified, aspect of
environmentategulation.

1. The environmental and public health conse
quence®f the violations.

2. The time needed to implement a change in raw
materialsor methodof production if that change is an
availablealternative to other methods of correctihg
violations.

3. The time needed to purchase any equipment or
suppliesthat are needed to correct the violations.

(6m) STIPULATED PENALTIES. (@) If the department
receivesa report under sub. (3)at contains proposed
stipulatedpenalties under sub. (3) (em), the department
shall review the proposed stipulatgzenalties. The
departmeniay approvehe stipulated penalties as sub
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mitted or propose dferent stipulated penalties. If the
regulatedentity does not agree to stipulatpenalties
proposedy thedepartment, the department shall sehed
ule a meeting with the regulated entity to attempt to reach
anagreement onrtipulated penalties. If no agreement is
reachedthere are no stipulated penalties for failure to
complywith the compliance schedule.

(b) Stipulated penaltiegpproved under paia) shall
specifya period, not longer than 6 monttesyond the end
of the compliancechedule, during which the stipulated
penaltieswill apply.

(7) DeEFERREDCIVIL ENFORCEMENT. (@) 1. For akeast
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4. Theviolationis identified through monitoring or
samplingrequired by permit, statute, rule, regulation,
judicial or administrative ordepr consent agreement.

5. The violation is a violation of the same environ
mentalrequirement at the same facility and committed in
thesame manner as a violation previously reported by the
regulatedentity under sub. (3), unless the violatign
causedy a change in business processes or activities.

(8) CONSIDERATIONOFACTIONSBY REGULATEDENTITY.

If the department receives a report that complies with
sub.(3) from a regulated entity that qualifies under sub.
(2) for participation in the Environmentithprovement

90 days after the department receives a report that meetfrogram,and the report discloses a potential criminal

therequirements in sub. (3), thisate may not begin a
civil action to collect forfeitures for violations that are
disclosedn the report by regulated entity that qualifies
under sub. (2)for participation in the Environmental
Improvementrogram.

2. If aregulated entity that qualifies under sub. (2) for
participationin the Environmental Improvement Pro
gramcorrects violationshat it discloses in a report that
meetsthe requirements of sub. (3) within 90 days after
thedepartment receives theport that meets the require
mentsof sub. (3), this state may not bring a civil action
to collect forfeitures for the violations.

3. This state may not begin a civil action to collect
forfeituresfor violations covered by a compliance sched
ulethat is approved under sub. (6) during the period of the
complianceschedule if the regulated entity is in com
pliancewith the compliance schedule. If the regulated
entity fails to comply with the compliance schedule, the
departmentnay collect any stipulated penalties during
the period in which the stipulated penalties apphhis
statemay begina civil action to collect forfeitures for
violationsthat are not corrected by the end of pleeiod
in which the stipulated penalties apply the regulated
entity fails to comply with theeompliance schedule and
thereare no stipulated penalties, this statay begin a
civil action to collect forfeitures for the violations.

4. If thedepartment approves a compliance schedule
undersub. (6) and the regulated entity corrects the viola
tions according to the compliance schedule, this state
may not bring a civil actiorio collect forfeitures for the
violations.

(b) Notwithstandingpar (a), this state may at any
time begin a civil action to colle forfeiture for a viola
tion if any of the following apply:

1. The violation presents an imminent threat to public
healthor the environment or may cause serious harm to
public health or the environment.

2. The department discovers the violation before sub
missionof a report under sub. (3).

3. The violation results in a substantial economic
benefitthat gives the regulated entity a cledvantage
overits business competitors.

violation, the departmerdnd the department of justice
shalltake into account the diligent actiaofs and reasen
ablecare taken hythe regulated entity to complyith
environmentatequirements in deciding whether to pur
sue a criminal enforcement action and what penalty
shouldbe sought. In determining whether a regulated
entity acted with due diligence and reasonable care, the
department and the department of justice shall consider
whetherthe regulated entity has demonstrated any of the
following:

(a) That the regulated entity took corrective action
thatwas timely when the violation was discovered.

(b) That the regulated entity exercised reasonable
carein attempting to prevent the violation and to ensure
compliancewith environmental requirements.

(c) Thatthe regulated entity had a documented his
tory of good faith dbrts to comply with environmental
requirementdefore beginning to conduct environmental
complianceaudits.

(d) That the regulated entity has promptly made
appropriateefforts to achieve compliance with environ
mentalrequirementsince beginning to conduct environ
mentalcompliance audits and thos@orts were taken
with due diligence.

(e) Thatthe regulated entity exercised reasonable
carein identifying violations in a timely manner

(f) That theregulated entity willingly cooperated in
any investigation that was conductbég this state or a
local governmental unit tdetermine the extent and cause
of the violation.

(9) AccEessTo RECORDS. () Except as provided in
par.(c), the department shall make aegord, report, or
otherinformation obtained in the administrationtbfs
sectionavailable to the public.

(c) The department shall keep confidential any part
of a record, report, or other information obtained in the
administratiorof this sectionpther than emission data or
dischargedata, upon receiving an application for cenfi
dentialstatus by any person containing a showing-satis
factoryto the department that the part of a recoedort,
or other information would, if made public, divulge a
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methodor process that is entitled to protection as a tradeinvolvedand by whether the regulated entity is govern

secretas defined in s. 134.90 (1) (c), of that person.

(d) If the department refuses to release information
onthe grounds that it is confidential under.gay and a
person challenges that refusal, the department shall
inform the afected regulated entity of thahallenge.

mentalor nongovernmental.

(b) The number of violations reported by type,
including the number of violations related to,airater
solid waste, hazardous waste, and to other specified
aspectof environmental regulation and the number of

Unlessthe regulated entity authorizes the department to violationsinvolving each of the following:

releasdheinformation, the regulated entity shall pay the
reasonablecosts incurred by this state defend the
refusalto release the information.

(e) Paragraptic) does not prevent the disclosure of
anyinformation to a representative of the departni@nt
the purpose of administering this section or to ditef,
employee,or authorized representative of the federal
governmenfor the purpose of administering fedeead.
Whenthe department provides information that is confi
dential under par (c) to the federal government, the
departmenshall also provide a copy of the application
for confidential status.

(9m) ANNUAL RePORT. Thedepartment shall submit
anannual report under s. 13.172 (3) concerning the-Envi
ronmentallmprovementProgram to the standing cem
mitteesof thelegislature with jurisdiction over enviren
mentalmatters. The department shsilbmit the first
annualreport no later thathe first day of the 24th month
beginningafterthe efective date of this subsection ....
[revisorinserts date]. The department siralude all of
thefollowing in the annual report:

(8) The number of reports received under sub. (3),
includingthe number of reports by courgfthe facility

1. Failure to have a required permit or other approval.

2. Failure to have a required plan.

3. Violation of a condition of a permit or other
approval.

4. Release of a substance to the environment.

5. Failure to report.

(c) The average time to correct the reported viola
tionsand the number of violations not yet corrected, by
categoryunder par(b).

(d) The number of regulated entities requiring longer
than90 days to take corrective action andescription
of the stipulated penalties associatéth the compliance
scheduledor those corrective actions.

(e) Any recommendations for changes in the-pro
gram basedon discussions with interested persons,
includinglegislators and members of the public.

(10) PenALTY. Any person who intentionallgnakes
afalse statement in a report submitted urstr. (3) shall
be fined not less than $16or more than $10,000 or
imprisonedfor not more than 6 months or both.

(11) SunsEeT. Subsections (7) and (8) do not apply to
aregulated entity that submitseport under sub. (3) after
July 1, 2009.




